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Disarming the Batterer
Herb Tanner, Jr.

HR Tanner Consulting, LLC

Everywhere I go, I hear the same thing….

“You don’t understand, 
in (insert state here) 
everyone has a gun!”

Why be Concerned about Availability of Guns 
in This Context? 

Unique Danger to Domestic Violence Victims We Serve

Nationwide, firearms are used in 60% of intimate partner homicides of women. Guns 

and domestic violence are a lethal combination, injuring and killing women every day 

in the United States. A gun is the weapon most commonly used in domestic 

homicides.

Futures Without Violence, www.futureswithoutviolence.org
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Why be Concerned about Availability of Guns 
in This Context? 

Unique Danger to Those with Whom We Serve

The suspect, identified as Aldon Caramillo, 23, had a 
history of arrests. His previous charges included 
driving under the influence, fleeing from officers, 
assault and marijuana possession, Rodriguez said.
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Why be Concerned about Availability of Guns 
in This Context? 

Unique Danger to The Community We Serve

7

8

9



2/9/2021

4

52% of children were killed in the context of 
Domestic Violence

Keep Guns Out of the 
Hands of Violent 
Offenders
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U.S. 
Constitution

State 
Laws

Danger to 
Community

Culture

We are Here

How Do We Get from 
Here…

…to Here?

We Have the Tools
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State Laws

• Seizure at Arrest
• Bond
• “Misuse of Firearms”, unlawful possession
• Orders of Protection

Policy versus Culture
• “Culture will eat policy for breakfast.” 
• Policy is still important – and it is necessary step to culture change
• Policy of seizure in every appropriate case

You know this, right? A.R.S. § 13-3601

• Officer “may” ask “persons who are present” if a firearm is present
• Upon “learning” or “observing” that a firearm is present
• Officer “may” temporarily seize firearm(s) “in plain view”, or found in 

consensual search, if reasonable belief it exposes victim or another 
person in the house to risk of serious bodily injury or death

• Query: Given what we just went through, what circumstances would 
justify a finding that possession doesn’t pose such a risk?  
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What If? 
Suspect admits to possessing 
lots of guns on the premises, but 
they aren’t in plain view and 
suspect declines to consent to a 
search?

• Ask someone else present for consent, if that 
person has the apparent authority to grant it?

• Get a search warrant before the suspect bonds 
out?

Prosecutor’s Duties

• File notice of intent to keep firearm if there is “reasonable cause 
cause to believe” that returning it “may” endanger the victim 

• Appear at the hearing where “owner or possessor” may dispute the 
grounds for seizure – does the defendant testify at this?

Firearm can be retained for “not more than 
six months” following seizure

• Why six months? 
• What if the case is still 

pending?
• What if the possessor is 

otherwise prohibited?

19

20

21



2/9/2021

8

Pretrial Conditions – Rule 7.3 (c)

• Broad grant of authority to impose protective conditions if 
“reasonably necessary” to protect another person or the community

• Reinforced at 13-3601(I)
• Lethality assessment must be considered, if provided (so why not 

provide it in every case)
• Prohibit the defendant from possessing a dangerous weapon

• If the firearm is not 
seized per 13-3601, 
does the bond require 
the defendant to turn it 
over before release? 

• How do we get it?

• If the firearm is not 
seized per 13-3601, 
does the bond require 
the defendant to turn it 
over before release? 

• How do we get it?

Orders of Protection

• Murder Prevention – recent research shows any firearms prohibition 
in a DV protection order results in a reduction in firearm IPH and 
overall IPH – Zeoli, A. et al

• Biggest reduction was found in states that required relinquishment of 
firearms

• A lot depends upon law enforcement implementation
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Orders of Protection
• Firearms restrictions does not 

follow every order

• Court must ask about the 
defendant's use of or access to 
weapons or firearms" in order to 
"determine if the defendant 
poses a credible threat to the 
physical safety of the plaintiff.” 
Rule 6(C)(5)(d)(1)

Orders of Protection

And if they 
don’t do 
this? 

The Gun’s Going to Go Somewhere

• Unless it is going to be forfeited, government holds the firearm as a 
bailee, and has no right to sell, damage, or destroy it

• Always verify that owner/possessor is not a prohibited person
• State law
• Federal law (more on that in a sec)

• If prohibited after seizure, owner/possessor can designate a person to 
keep the guns, but…
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… You Got Some 
Explaining to do
• State and federal 

disqualifications
• The concept of constructive 

possession
• Does transfer of handguns 

require a license to purchase?

We’ll Enforce Federal Law When Pigs Fly

Need to Know Basis
Possession of a firearm while subject to a Protection Order -
18 U.S.C. § 922(g)(8)

It is illegal for a person to possess a firearm while subject to a court order 
restraining such person from harassing, stalking, or threatening an intimate 
partner or the child of an intimate partner or from engaging in other conduct 
that would place an intimate partner in reasonable fear of bodily injury to 
the partner or child. The protection order must have been issued following a 
hearing as to which the defendant had actual notice and an opportunity to 
participate. The protection order must also include a specific finding that the 
defendant represents a credible threat to the physical safety of the victim, or 
must include an explicit prohibition against the use of force that would 
reasonably be expected to cause injury.
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Need to Know Basis

Transfer of Firearm to Person Subject to Order of Protection - 18 
U.S.C. §922(d)(8)

It is illegal to transfer a firearm to a person knowing or having reasonable 
cause to believe that such person is subject to a court order that restrains 
him/her from harassing, stalking, or threatening an intimate partner or the 
child of an intimate partner. A violation of Section 922(d)(8) must be 
knowing. Proof concerning knowledge on the part of the supplier may be 
difficult to establish unless the purchaser acknowledges in the firearm 
application that he/she is a prohibited person.

Really Need to Know Basis

Possession of Firearm/Ammunition by Person Convicted of 
a Misdemeanor Crime of Domestic Violence - 18 U.S.C. 
§922(g)(9)

• It is a federal crime to possess a firearm and/or 
ammunition after conviction of a qualifying state 
misdemeanor crime of domestic violence

• Must be a “qualifying” misdemeanor

Qualifying Misdemeanor

• Misdemeanor has as an element the use or attempted use of physical 
force or threatened use of a deadly weapon.

• Misdemeanor committed by current or former spouse, parent or 
guardian, by current or former cohabitant as a spouse, parent or 
guardian, or by parent with the victim of a child in common.

• Date of conviction must precede firearm possession.
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Qualifying Misdemeanor

• Represented by counsel or waived right to counsel
• If entitled to jury, had a jury trial or waived right to jury trial
• If conviction expunged, set aside or civil rights have been restored (if 

the offense provides for loss of civil rights)

Putting the Puzzle Together

DV Firearms Investigation

• Make it a policy to thoroughly check criminal history for any 
prohibition on ownership or possession of a firearm or ammunition

• If a prohibited possessor under state, law request a warrant, or make 
arrest as appropriate

• Probationer for DV offense or felony 13-3101(7)(d); Misconduct Involving 
Weapons 13-3102(A)(4)

• Bond Violation
• Protection Order Violation

• If prohibited by federal law refer case to BATFE – “Not your circus. Not 
your Monkeys.” 
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DV Firearms Investigation
• Seize firearms as permitted
• Establishing reasonable belief that 

continued possession creates a risk of 
harm 

• What does victim or other household 
member say

• History of violence
• Lethality Assessment 

Prosecutors Prosecute

• The danger is unlikely to go away in 72 hours
• Establish a policy of vigorous argument to keep firearms seized by 

responding officers for six months
• Work with courts to make turning over weapons a condition of bond, 

not just prohibit possession
• Make firearms cases, possession by a prohibited person, or 

possession in violation of protective order, a priority for investigation 
and prosecution

It Doesn’t Mean You Have to Keep Them

• Encourage lawful transfer of possession to the owner’s designee
• Storage agreements with federally licensed firearms dealers
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Let’s Make a Federal Case of it

• Every US Attorney’s Office should have a designated VAWA attorney, 
get to know them

• Opportunity for multi-jurisdictional task forces 
• Special Assistant United States Attorney Appointment

• A State Prosecutor is appointed a AUSA for a specific purpose
• The State Prosecutor is paid by the State
• State Prosecutor represents United States and prosecutes federal crimes (with 

cooperation and assistance of an AUSA)

Think Creatively

• Most cases of unlawful possession will arise from a direct report by a 
citizen/victim 

• Or as a result of investigation of a different case, even a traffic stop
• But consider other investigative avenues

• Lawful searches by probation officers
• Firearms Hunting Licenses – why would a prohibited possessor need one of 

these?
• Public facing social media

Herb Tanner, Jr. 
616-894-1193

hrtanner@hrtannerconsulting.com
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